: 20202102019

REFILT “MENHRSHEE

AFFKREF

e 9% .
AR 10759

55 IR

F SCUE S #h
A %
i 5% Bl
% 7 A+
# e G
5 R% R i
= BER

FE - HEABAT

2023 & 5 A



: 20202102019

AFFKRE

% %
B AR, 10759

Rz

REFIFIL P K AR5 MBS R
A STESHT
iH A F I
o A BlHEK
fir K Al T AL
%M B (FE¥)
g =K R Vil
¥ Ik i ¥ b

HE - HEE
2023 4F

« T
5 A



An empirical analysis of the evidence application of ""Communication

Information of Network Application Service' in civil litigation

A Dissertation Submitted to
Shihezi University
In Partial Fulfillment of the Requirements
for the Degree of

Law

By

Li shi-xuan

(Civil Procedure Law)

Dissertation Supervisor:Prof. Zhu hui

May,2023



AT R ZALR SO A P B R A A= B

AL R SO B 1 7 B

FNFERMZMRIRAER FIMAE T TEHATHB A TIERRB R RBR.
RETA, BRXFELEATIANARSS, ERIPEEHMNMANCERERIRST LRI
FORSR . XEASSCHIBT A EE TR ARG, HEECRET KU RR
B

AL @M i heE CA (B H

&=

FENTETHAMTRERARRE., ERLARIHAE, FREDREFMIBX
FF 17 B 5K B3 [ R AR TR S B FRRAI KRR . AR LR KA
BREFFAFREN. ARETREFTMAGEALRXRAE REEERGRTRS
AR AR SRR ZIC R AR . RENFAREREFEASNE.

H%Eﬁzw\ W 0% CR Q8
S % 24 i whe (A



e

Bt X 22 308 15 BOR BN BT A 8, 3R T B A AR 5 BATTH A0 H 28 KB AR . (2 w3
LRI R 55 13815 45 SV IESE IS A S 2 . 2019 FEm N RIERBEAATH) (-T2
(REFIRIERE THE) MHRE)  (BUNTRR GO IREFESRMED O 28D A28 3 B kL
SE TP N AR 55 BIEAE 5 B i B I — R SRR, AR RPN TFHUESS . B iefE. RIRY
A AGE I . 5 AR AR SE AR L, 2 N R 55 185 5 B e 7 K. WP . 281E
T7 A BAEIRAG A B BRI 5], WO 2% BT R 55 1B 5 A5 B A7 sUNRE P 45 B W€ 1 IEdE /1
AN BIEME. RIBYELSAEI V).t T 3RIE B 58 TR M 2% BT I 55 i85 05 BAIESE 72 A
L B IR T R TI00, A ORIHLE BORE AR 2 2630, RIE AR R, T2 R4 B R 55
AR5 A B IR 0 RV ok 1 — R A A R e i ] R DA 2% I FH R 55 FR 345 45 B A MAE
P BRI SCAS AT LUK, AERRNESEE A, B 2% N IR S5 (3B A5 A5 B I SR, FEiEdR YTy
= G MbriE, HO S5 RABURT K AR, ERHESRET, (AL FNBEAE 52 B 1
FEBTUERT BURH BT HoAb RS, 8 A0 AR IE X —28UE T2 %191 4% B H ARk 55 4 3
B {5 RS I U SEVE B 2 AT, 7R AR SN . SR AR BN S5 07 A7 AE R e o 0 T SRR F
AW, PR ATSR A S A B bR A AR SR, H A A SRR SR RANR], X128 B i 55 14 T
FEERNERG —EMBE RN, XA T AT RGBS . 2R, 78T Rk s
AR OGS I 2% N R 55 (A A5 B R B B i tE b AT B sE, (He, RATRM R,
FAAE SRR BRI B = A DR R IE I 0 K/ KRB A — e R P B AR TR S 10 HOiE, X
T 2% N FH A 55 PR 15 45 S E S FRAIE B 70 o 2RI, ok = 48— AT, AN R T R BB B
RS

BEXE EIRASE, MABGIE. 4IE. BUIE. AESE T T e . X TROUEAMERsh=, W] LUE
1oL B T AT SR R U R L AR P R ST DG B A, B HIE VS T DA PR B A o 383 1 57 2E J U AT
FERSAIE 77 30K 5 3 190 2% N FH IR 55 (R IEA5 A5 B I AE I P o 8 A0S T AR 45 fR BT IE A 2 DA ok 24
NS AUEAS BFOIER Fr A AE B Rl e X T BB RN E, AT i 51 & R E 1R,
i 24 A RO TIE B 0 2% IS FH A 55 PR 15 45 B b SR AR R B4 o X T 0 24 17 P I 55 FRD 3 £ 45 B IR
WA FCR TR o A, DL GO ISR E ) o T SO SEvE I T i0 BAR ZE 3OO0 LA, M5 SOk
I B o SRIBME AT A SR RE 1 %, 1 HLSEMI T AIWAT 9%, AT DAAE P4 285 e 1) 7
ANJT A AR AE o IE B 77 B0 T 72 [ A BEAE 5 SE e rh AR 25 e — N, Sl A S A SRR B A
T 07— BRI, R 2% D % I FH il 95 PRS00 155 S50 FROAE W g S0 W U 70, DA 5 3 G SR AR W g o
AW .
REEE: W2 RS HIEEE S, IR 28E: BUIE: IEHRAS



Abstract

With the continuous development of network communication technology, communication tools and
communication software are increasingly connected with our lives. In judicial decisions, the number of
cases in which communication information of network application services is used as evidence is
increasing. 2019 Supreme People's Court issued the Decision on Amending Certain Provisions on Civil
Litigation Evidence (hereinafter referred to as “New Civil Evidence Provisions™), Article 14, Paragraph 2,
which clearly stipulates that “communication information of network application services ” as a type of
electronic data, which is usually manifested as cell phone text messages, emails, instant messages and
communication groups. Compared with other types of evidence, the way of collecting communication
information of web application services, the collection procedure, the way of proof and the admissibility of
evidence have major differences, and the way and procedure of collecting communication information of
web application services directly determine the authenticity, legality, relevance and probative power of the
evidence. Since there is no special legislation on electronic data evidence including communication
information evidence of network application services in China, the relevant provisions are scattered in
numerous articles and no system is formed, thus bringing a series of difficulties to the judicial adjudication
of communication information evidence of network application services. By reviewing a large number of
documents on communication information of web application services as evidence, it can be found that in
judicial practice, there is a lack of unified standard in evidence collection for such evidence of
communication information of web application services, and it is easy to conflict with privacy protection.
In the process of proof, there is the problem that the parties do not give complete evidence. In the
cross-examination stage, compared with other types of evidence, the parties rely too much on the notarial
certificate as a way of proof. For the examination and judgment of the authenticity of communication
information evidence of network application services, there are difficulties in the confirmation of the
identity of the subject and the verification of the original carrier. For the review and judgment of relevance,
China currently lacks corresponding judgment standards and institutional norms, and unlike other
traditional types of evidence, the content of communication information of network application services is
somewhat arbitrary, which will cause obstacles to the judge's judgment of relevance. Although, in the
current judicial practice, few parties have questioned the legality of communication information evidence
of web application services, we should also note that there is a lack of legality review judgments. The
judgment of the size of the evidential strength of the evidence depends to a certain extent on the free mind
of the judge, and the lack of unified judgment rules for the review and judgment of the evidential strength
of the communication information evidence of the network application service is not conducive to the
establishment of judicial authority.

In response to the above dilemma, it should be improved from the aspects of evidence taking,

II



evidence presentation, cross-examination and certification. For the lack of evidentiary standards,
evidentiary standards can be established by clarifying the collection rules and specific procedures, and
clarifying the scope of evidence to protect the right to privacy. The evidence system of communication
information of network application services can be improved by establishing the principle of evidence and
opening up the way of evidence. By refining the content of the examination of notarial certificates to solve
the problems of the parties in the examination of notarial certificates. For the identification of the identity
of the subject, the parties can effectively prove the identity of the subject in the communication information
of the network application service by building a long-term cooperation mechanism with the platform. For
the examination and judgment of the authenticity of the content of the communication information
evidence of the network application service, the specific elements of the judgment of authenticity in the
“New Civil Evidence Provisions™ are used as the basis to enhance the operability of the judgment of
authenticity. The judgment of relevance is not only related to the ability of evidence, but also related to the
judgment of probative power, and the standard can be constructed in both content and time. The judgment
of probative power has always been a difficult problem in domestic theory and practice. By drawing on the
general rules for judging the probative power of traditional evidence, we explore the rules for judging the
probative power of communication information of network application services in order to improve the
review judgment of the probative power of such evidence.

Key words: Communication information of network application services; Evidence collection; To provide

evidence; Cross-examination; admissibility
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