


4K 5 D914
¥ £ 20192102023 FA R 10759

AFFKRE

B BT R E S AR E TS ST

¥ fL#® F A A
¥ OF #H W ¥ Bl#F
HOE ¥ Lok A A+
+ I £ K %8 (FE¥)
i VR /B & %
Froo&E ¥ K "R

FE e FTHE AT
2022 & 6 A



Research on criminal Liability Determination of damage to third

Party caused by Defense behavior

A Dissertation Submitted to
Shihezi University
In Fulfillment of the Requirements
for the Degree of

Master of Law

By

Yang Jie

(Criminal law)

Dissertation Supervisor:Prof.Cao Mian

June, 2022






HE

MR A A I 24 7 PSSR B AT D AR 5% 1) i 553 [ B AATT RO AL v, A s et 5 1
AR IE 5 T RREMRERS IE 205 RICGESE 1t — D 5%, RNy mlE Bt ft 17 84T,
MBI T AR, AR BRET, FAEE-FBOVERNFL, AT 8T T
B DI AR, AR = AP DA S8 E NER RN, i 7 Rx
b, WTWT A T B B 500 F Z 18 ARk, PR A A — S R . IR T, X
AR TN PAT AR BIE R B = N P& R E i, BB pedy, 20— EHARUS 4,
BRI LR AMSE: SRR MOV IE St i, FET AN aEtE, Hhass “1m=g P
A CRZERIR T o RN EFKZAT O BA SR, AR e i B R IR R R e T
FIFESE, S BB R . “BAREREE” M CRHRI” FEIK. W RENESEERAPIRK
G, AP D ZEE R = AR ER RO, BN EAT AN BRI R AL IR — Fh 83
HZHEFIR T HR 0 R E A, skZUkE, SBOTRBES BIREA RN B4R, X
A BIFE AR B AT RE . BEAh, BRI RE RSOV RILE, 2 B &I ER N, theT b
BEREAT RN BB T . ASCEIEIE R AT AL BT Tk RO LS 2 S 710 B
PAT IE S = ANBH BRETE A RS ) — 2 W, PR M AU, IR AL, o)
MCPUEAE A B R IR PIRRASE IR ARA iR R b e A A FE “BRIRAE T, BERAT R RAE R
PAT A & I RERS , D9B PAT NI AR = AE R R TS TR T S B S g4t BRI AT N
RILHE = AL AR L4 0 DEAR R T /DR, Hl T AR PAT RS S SRR
PrRJE s 2 = Nikad Ordr <5 R, AR ARTE G B B AL e T it A e 4518 DU RE TR AL 1 =4 B 12
FRAITTT, FFAT DU R VA S BT s .

K@i B AT AT B A, TEERR TUE

II



Abstract

In recent years, justifiable defense cases have brought the relevant issues of defense behavior back to
people's vision. The latest judicial interpretation of justifiable defense issued by the two high schools has
further improved the identification of justifiable defense, and also provided more comprehensive and
detailed guidance for judicial practice. However, in some case, implementation of the defense behavior
have a more difficult situation, namely the defense behavior through the relationship between attack and
defence, make the innocent third party for defense behavior deviation or offender reason into a defense of
closed relationships, which broke through the relativity of justifiable defense relations, therefore has a
certain particularity. But the problem is, when a defensive act against unlawful infringer infringement and
cause damage to the innocent third party law benefit, should be how to evaluate, the academic circles has
been debated, but in general can be divided into two kinds: one kind is as a justification for the legality of
certain behavior, including the "theory of justifiable defense" and "theory of emergency actions". The other
is that the act is illegality, according to the infringement of legal interests caused by the form of criminal
liability, including "hypothetical defense theory", "hypothetical hedge theory" and "error theory" and so on.
Looking from the present situation of the present judicial practice, in dealing with defense deviation of
third party damage cases, although that person set up criminal negligence is a common practice, but most of
the referee for the analysis of the theory, lack of persuasive, leads people to see only the judicial judgment
of thinking as a result, and can't see the thinking process of judicial judgment. In addition, it is worth
further discussing whether the general identification of such cases as negligent crimes conforms to the
principle of liability doctrine. In this paper, by using analysis method, comparative study, case method law
research methods, such as damage caused to a third person for defense behavior evaluation question put
forward own views of criminal law, based on the related theory of statement, deepening the theoretical
research, and respectively from the "four elements" and "class" in the crime constitution system of two
different analysis and study on the "wrong", In order to find a reasonable path for the special case of the
third party's damage caused by the defense behavior, we should break down the obstacle of the application
of strike error in the defense behavior. Although the act of defense infringes upon the legal interests of the
third party is a "small problem" in the theory of justifiable defense, it is not insignificant because it involves
such issues as whether the act of defense is justifiable, the evaluation of liability and the protection of the
legal interests of the innocent third party. The derivation path and conclusion of this paper are expected to
deepen the research of self-defense theory and be beneficial to judicial practice.

Key words: defense behavior; behavior deviation; third party damage; strike wrong; responsibility
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