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Abstract

Article 23 and Article 24 of the Labor Contract Law of the People 's Republic of China preliminarily
construct the basic framework of the system of post-employment restriction in China.Its legislative purpose
is to balance the rights and interests of employers ' trade secrets and the rights of workers ' professional
freedom. In the new era, the application of non-competition agreement in the practice of labor relations is
becoming more and more common. However, given that this system has not been established for a long
time in China, the relevant legislation is more general and principled, and the specific conditions in
different industries are complex and changeable, which leads to many disputes and practical difficulties in
the judicial application, and the trial practice also exposes the problems of different referee scales and
complex value measurement.

Based on the judicial practice, this thesis uses empirical research methods to systematically collect and
analyze the judgment documents of the courts in China in recent years on the grounds of ' disputes over
non-competition '. Through sorting out and summarizing the cases, there are four outstanding problems in
the current judicial practice. First, the identification boundary of the subject of the obligation of
non-competition is vague. In judicial practice, there are obvious differences in the understanding of the
catch-all clause of " other persons with confidentiality obligations, " which fails to effectively distinguish
ordinary employees from senior managers and technicians who truly master the core business secrets of the
enterprise, resulting in the improper expansion of the application object ; secondly, the determination of the
object of commercial secrets is controversial. In judicial practice, the three standards of ' confidentiality,
value and confidentiality ' are not unified. Third, there are differences in the determination of the validity of
the non-competition agreement. Especially in the absence of economic compensation or compensation is
obviously unreasonable, the local courts have different views on whether the agreement is valid ; fourth, the
nature identification and reduction mechanism of liquidated damages is not perfect. Local courts have
different understandings of whether liquidated damages are compensatory, punitive or both.

In view of the above-mentioned problems, this thesis puts forward systematic improvement
suggestions from both theoretical and practical perspectives.The scope of the subject and object of the
agreement should be reasonably defined, the subject of obligation should be clearly limited to senior
managers, senior technicians and workers who actually contact the core business secrets, and the
substantive examination standard should be introduced. On this basis, the competition relationship is
determined by substantialism, and the comprehensive judgment is made in combination with the actual

business content of the enterprise and the responsibilities of the workers, so as to avoid formal



identification. At the same time, we should improve the economic compensation and liquidated damages
discretion mechanism, establish the principle of compensation, and take reasonable economic
compensation as the effective element of the agreement, and realize substantive fairness through flexible
compensation standards and multiple payment methods. This study also proposes to introduce the ' residual
knowledge ' clause. It is believed that the professional skills, experience and knowledge naturally mastered
by workers in the work process should be regarded as their personal intangible assets, and the employer
should not restrict the proper use of such knowledge through the non-competition agreement. The research
value of this thesis is to reveal the actual dilemma faced by the system of non-competition in judicial
practice through a large number of empirical data, and put forward feasible solutions. The establishment of
a more detailed and standardized system of non-competition restriction system can not only effectively
protect the trade secrets and competitive advantages of employers,but also protect the legitimate
employment rights of workers, and ultimately achieve the substantive balance of interests between

employers and employees, and further promote the sound and orderly development of the talent market.

Key words: Definition of obligated parties; scope of limitations; adjustment of liquidated damages;

economic compensation
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